STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF FI NANCI AL
SERVI CES,

Petiti oner,
VS. Case No. 07-0687PL

COURTNEY PRI NCE WALKER

Respondent .

N N N N N N N N N N N

RECOMVENDED CORDER

Pursuant to notice, a final hearing was held in this case
on March 19, 2007, via video-teleconference in Tall ahassee and
Ol ando, Florida, before Lawrence P. Stevenson, a duly-
desi gnated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings (DOAH).

APPEARANCES

For Petitioner: Bruce Pelham Esquire
Depart ment of Financial Services
612 Larson Buil ding
200 East Gai nes Street
Tal | ahassee, Florida 32399-0333

For Respondent: Thomas D. Sommrerville, Esquire
Mul l er & Somrerville, P.A
1150 Loui si ana Avenue, Suite 2
Post Ofice Box 2128
Wnter Park, Florida 32790-2128



STATEMENT OF THE | SSUES

Whet her Respondent, a |licensed general |ines agent,
committed the offenses alleged in the Adm nistrative Conpl aint
and, if so, what penalties should be inposed.

PRELI M NARY STATEMENT

On Novenber 27, 2006, Petitioner, the Departnent of
Fi nancial Services (the "Departnent”), filed an Adm nistrative
Conpl ai nt agai nst Respondent, Courtney Prince Wl ker, alleging
t hat Respondent had viol ated Subsections 626.611(7), (9), (11),
and (14) and Subsection 626.621(3), Florida Statutes (2006).
Respondent tinely challenged the allegations of the
Adm ni strative Conplaint, and the matter was referred to the
DOAH and schedul ed for hearing.

Count | of the Administrative Conplaint alleged certain

facts pertaining to a plea of nolo contendere entered by

Respondent in 2005 to a charge of false and fraudul ent notor
vehi cl e insurance application, which is a third-degree felony
pursuant to Section 817.236, Florida Statutes (2005). Count |
charged Respondent with the follow ng violations of the Florida
| nsurance Code: "denonstrated |ack of fitness or
trustworthiness to engage in the business of insurance,” in
viol ati on of Subsections 626.611(7) and (9), Florida Statutes
(2006) ; and "having been found guilty of or having pl eaded

guilty or nolo contendere to a felony or a crinme puni shabl e by




i nprisonment of one year or nore under the law of the United
States of America or of any state thereof or under the | aw of
any ot her country which involves noral turpitude, w thout regard
to whether a judgnent of conviction has been entered by the
court having jurisdiction of such cases,” in violation of
Subsection 626.611(14), Florida Statutes (2006).

Count 11 of the Admi nistrative Conplaint alleged that
Respondent failed to notify the Departnment within 30 days of

doing so that she had entered a plea of nolo contendere in the

crimnal proceeding as required by Subsection 626.621(11),
Florida Statutes (2006), and, therefore, further, denonstrated
| ack of fitness or trustworthiness to engage in the business of
i nsurance, in violation of Subsection 626.611(7), Florida
Statutes (2006).

Count 111 of the Adm nistrative Conplaint alleged that
Respondent |isted with the Departnent a business address at an
agency with which she was no | onger enployed. Count Ill charged
Respondent with the follow ng violations of the Florida
| nsurance Code: failure to "notify the departnent in witing
wi thin 60 days after a change of nane, residence address,
princi pal business street address, or nailing address,” in
viol ation of Section 626.551, Florida Statutes (2006); and

"violation of any | awful order or rule of the departnent,



comm ssion, or office,” in violation of Subsection 626.621(3),
Florida Statutes (2006).

At the final hearing, the Departnent presented the
testinony of Betty Jane Hotaling and offered six exhibits, which
were accepted into evi dence.

Respondent did not personally appear at the hearing or
testify, presented no witnesses, and offered no exhibits into
evi dence.

A Transcript of the proceedings was filed on April 17,
2007. The Departnent tinmely filed its Proposed Recomrended
Order on April 26, 2007. Respondent did not file a proposed
recommended order as of the date of this Recommended Order

FI NDI NGS OF FACT

1. The Departnent is a licensing and regul atory agency of
the State of Florida charged with, anong other duties, the
responsibility and duty to enforce the provisions of the Florida
| nsurance Code, which consists of Chapters 624 through 632, 634,
635, 636, 641, 642, 648, and 651, Florida Statutes (2006). See
§ 624.307(1), Fla. Stat. (2006).

2. Respondent has been licensed in the State of Florida as
a general lines (property and casualty) insurance agent since
January 2001, with |license identification nunmber D063850.

3. On or about February 17, 2005, State Attorney Lawson

Lamar filed a one-count information in the Crcuit Court of the



Ninth Judicial Crcuit, Oange County, chargi ng Respondent with
maki ng a fal se and fraudul ent notor vehicle insurance
application, a third degree felony pursuant to Section 817. 236,
Florida Statutes (2005). Respondent was accused of having pre-
dated an application for insurance in order to illegally collect
i nsurance proceeds. On or about October 25, 2005, Respondent

entered a plea of nolo contendere to the charge. Adjudication

of guilt was w thheld, and Respondent was placed on probation
for a period of 18 nonths and ordered to perform 50 hours of
comunity service and pay restitution to the victim

4. The evidence presented was insufficient to denonstrate
t hat Respondent failed to informthe Departnment of her nolo
contendere plea as required by Subsection 626.621(11), Florida
Statutes (2006), or that she listed with the Departnment a
busi ness address at an agency with which she was no | onger
enpl oyed in violation of Section 626.551, Florida Statutes
(2006) .

CONCLUSI ONS OF LAW

5. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject of this
proceeding. § 120.57(1), Fla. Stat. (2006).

6. License revocation and di scipline proceedi ngs are penal
in nature. The burden of proof on the Departnent in this

proceedi ng was to denonstrate the truthful ness of the



allegations in the Adm nistrative Conpl aint by clear and

convi nci ng evidence. Departnment of Banking and Fi nance v.

Gsborne Stern and Conpany, 670 So. 2d 932 (Fla. 1996); Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987).
7. The "clear and convincing" standard requires:

[ T] hat the evidence nust be found to be
credible; the facts to which the w tnesses
testify nust be distinctly renmenbered; the
testi mony nust be precise and explicit and
the wi tnesses nust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

Slonowitz v. WAl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

The findings in this case were nmade based on the standard set

forth in Gsborne Stern and Ferris.

8. Section 626.611, Florida Statutes (2006), provides for
conpul sory discipline of a license as follows, in relevant part:

The departnent shall deny an application
for, suspend, revoke, or refuse to renew or
continue the |icense or appointnent of any
applicant, agent, title agency, adjuster,
customer representative, service
representative, or managi ng general agent,
and it shall suspend or revoke the
eligibility to hold a |icense or appoi ntnent
of any such person, if it finds that as to
the applicant, |licensee, or appointee any
one or nore of the follow ng applicable
grounds exi st:



(7) Denonstrated |ack of fitness or
trustworthiness to engage in the business of
i nsur ance.

(9) Fraudul ent or dishonest practices in
t he conduct of business under the |icense or
appoi nt nent . 4

(14) Having been found guilty of or having
pl eaded guilty or nolo contendere to a
felony or a crinme punishable by inprisonnment
of 1 year or nore under the |aw of the
United States of America or of any state

t hereof or under the |aw of any other
country which involves noral turpitude,

wi t hout regard to whether a judgnent of
convi ction has been entered by the court
having jurisdiction of such cases.

9. Section 626.621, Florida Statutes (2006), provides for
the discretionary discipline of a license as follows, in
rel evant part:

The departnent may, in its discretion, deny
an application for, suspend, revoke, or
refuse to renew or continue the |icense or
appoi ntment of any applicant, agent,

adj uster, custoner representative, service
representative, or managi ng general agent,
and it may suspend or revoke the eligibility
to hold a |icense or appointnent of any such
person, if it finds that as to the
applicant, licensee, or appointee any one or
nore of the follow ng applicable grounds

exi st under circunstances for which such
deni al , suspension, revocation, or refusal
is not mandatory under s. 626.611



(1) Any cause for which issuance of the

| icense or appoi ntnent could have been
refused had it then existed and been known
to the departnent.

(2) Violation of any provision of this code
or of any other |aw applicable to the

busi ness of insurance in the course of
deal i ng under the |icense or appointnent.

* * *

(8) Having been found guilty of or having
pl eaded guilty or nolo contendere to a
felony or a crinme punishable by inprisonnment
of 1 year or nore under the |aw of the
United States of America or of any state

t hereof or under the |aw of any ot her
country, w thout regard to whether a

j udgnment of conviction has been entered by
the court having jurisdiction of such cases.

* * *

(11) Failure to informthe departnment in
witing wwthin 30 days after pleading guilty
or nolo contendere to, or being convicted or
found guilty of, any felony or a crine

puni shabl e by inprisonment of 1 year or nore
under the law of the United States or of any
state thereof, or under the |l aw of any ot her
country wi thout regard to whether a judgnent
of conviction has been entered by the court
having jurisdiction of the case.

10. Count | of the Amended Adm nistrative Conpl aint
al | eged that Respondent's plea established the follow ng
violations of the Florida Insurance Code:

(a) Denonstrated |ack of fitness or
trustworthiness to engage in the business of

i nsurance. [88 626.611(7) and (9), Fla.
Stat. (2006)];



(b) Having been found guilty of or having
pl eaded guilty or nolo contendere to a
felony or a crinme punishable by inprisonnment
of 1 year or nore under the |aw of the
United States of America or of any state

t hereof or under the |aw of any other
country which involves noral turpitude,

wi t hout regard to whether a judgnent of
convi ction has been entered by the court
having jurisdiction of such cases.

[8 626.611(14), Fla. Stat. (2006)].

11. The Departnent established by clear and convincing

evi dence that Respondent pled nolo contendere to a felony

involving fraud in an application for notor vehicle insurance, a
crinme directly relating to Respondent's insurance |icense and
t he conduct of the business of insurance. It is concluded that
Respondent's crimnal record establishes her |ack of fitness or
trustworthiness to engage in the business of insurance.

12. Florida Adm nistrative Code Rul e 69B-231. 150 provi des,
in relevant part:

(3) If alicensee is not convicted of, but
has been found guilty of or had pl eaded
guilty or nolo contendere to, a felony or a
crime punishable by inprisonnment of 1 year
or nore under the law of the United States
of America or of any state thereof or under
the | aw of any other country, which is a
crime involving noral turpitude or is a
crinme involving breach of trust or

di shonesty, the penalties are as foll ows:

(a) |If the conduct directly relates to
activities involving the business of

i nsurance, the penalty shall be
revocati on.



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat :

The Departnent enter a final order finding Respondent
guilty of violating Subsections 626.611(7) and (14), Florida
Statutes (2006), as alleged in Count | of the Admi nistrative
Conmpl ai nt, and revoki ng Respondent's |icensure.

DONE AND ENTERED this 16th day of My, 2007, in

Tal | ahassee, Leon County, Florida.

( N

— )
LAWRENCE P. STEVENSON
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 16th day of My, 2007.

ENDNOTE

1/ A single act or crimnal conviction my denonstrate "l ack of
fitness or trustworthiness" under Subsection 626.611(7), F.S.
(2006), but is insufficient to prove "fraudul ent or dishonest
practices,” which inplicates nultiple acts. Winer v.
Departnent of |Insurance and Treasurer, 689 So. 2d 1211, 1214
(Fla. 1st DCA 1997). Thus, the allegations here are
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insufficient to establish a violation of Subsection 626.611(9),
Florida Statutes (2006).

COPI ES FURNI SHED

Bruce Pel ham Esquire

Depart ment of Financial Services
612 Larson Buil ding

200 East Gai nes Street

Tal | ahassee, Florida 32399-0333

Thomas D. Sonmerville, Esquire
Mul l er & Somrerville, P.A

1150 Loui si ana Avenue, Suite 2
Post OFfice Box 2128

Wnter Park, Florida 32790-2128

Dani el Summer, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Honor abl e Al ex Sink, Chief Financial Oficer
Depart ment of Financial Services

The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormmended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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